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In this case, it is argued that the delay has been such that the return of this child to Romania would place
him in an intolerable situation. “Intolerable” is a strong word, but when applied to a child must mean “a
situation which this particular child in these particular circumstances should not be expected to tolerate”.
It is, as article 13(b) makes clear, the return to the requesting state, rather than the enforced removal
from the requested state, which must have this effect. Thus the English courts have sought to avoid
placing the child in an intolerable situation by extracting undertakings from the applicant as to the
conditions in which the child will live when he returns and by relying on the courts of the requesting State
to protect him once he is there. In many cases this will be sufficient. But once again, the fact that this will
usually be sufficient to avoid the risk does not mean that it will invariably be so. In Hague Convention
cases within the European Union, article 11.4 of the Brussels II Revised Regulation (Council Regulation
(EC) No 2201/2003) expressly provides that a court cannot refuse to return a child on the basis of Article
13(b) “if it is established that adequate arrangements have been made to secure the protection of the
child after his or her return”. Thus it has to be shown that those arrangements will be effective to secure
the protection of the child. With the best will in the world, this will not always be the case. No one
intended that an instrument decided to secure the protection of children from the harmful effects of
international child abduction should itself be turned into an instrument of harm”.

i) The gateway stage should be confined to a straightforward and fairly robust examination of whether
the simple terms of the Convention are satisfied in that the child objects to being returned and has
attained an age and degree of maturity at which it is appropriate to take account of his or her views.

ii) Whether a child objects is a question of fact. The child’s views have to amount to an objection before
Art 13 will be satisfied. An objection in this context is to be contrasted with a preference or wish.

iii) The objections of the child are not determinative of the outcome but rather give rise to a discretion.
Once that discretion arises, the discretion is at large. The child’s views are one factor to take into
account at the discretion stage.
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iv) There is a relatively low threshold requirement in relation to the objections defence, the obligation on
the court is to ‘take account’ of the child’s views, nothing more.

v) At the discretion stage there is no exhaustive list of factors to be considered. The court should have
regard to welfare considerations, in so far as it is possible to take a view about them on the limited
evidence available. The court must give weight to Convention considerations and at all times bear in
mind that the Convention only works if, in general, children who have been wrongfully retained or
removed from their country of habitual residence are returned, and returned promptly.

To read the full judgment click here.
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