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A rescue craft

The Domestic Abuse Bill provides a golden opportunity to better protect the vulnerable from
abuse perpetrators, says [ulia Townend
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Direct interaction
through questioning
can be traumatic for the
victim and constitute

a continuance of

the abuse

“ a buse isn’t only aboul those notice-
able, physical signs. Sometimes
there are no bruises™,

These were the chilling words of Rosie Dul-
field MP in her speech to the House of Com-
mons on 2 October 2019, as the Domestic
Abuse Bill underwent its second reading with
a view to reforming domestic abuse law.

Then on 6 November, parliament was dis-
solved in advance of the general election of
12 December, leaving supporters of the bill
fearful that this erucial law reform may be
relegated (o Hansard and history,

On 19 December 2019, good news came in
the form of the Queen’s Speech which con-
firmed that the long-delayed bill would make
its way back into the legislative timetable,

STATUTORY DEFINITION

Momentum has been building for a clear,
broad statutory definition of domestic abuse,
which recognises its more nuanced forms,
There have been steps in the right direction.

In the eriminal justice sphere, in March
2015 a new offence of controlling or coercive
behaviour in intimate or familial relationships
was introduced (section 76 of the Serious
Crime Act 2015).

In the family jurisdiction, in October 2017
Sir James Munby, the former president of
the Family Division, issued a revised practice
direction for child arrangements proceedings
which referred to a broader category of *do-
mestic abuse” instead of ‘domestic violence'
(paragraph 3 of Practice Direction 12J to the
Family Procedure Rules 2010).

The Domestic Abuse Bill proposes to
introduce a statutory definition of domestic
abuse, This defines it as abusive behaviour
(including physical or sexual abuse, violent or
threatening behaviour, controlling or coercive
behaviour, economic abuse or psychologi-
cal, emotional or other abuse, whether or
nol a single incident or a course of conduct)
between two people aged 16 or over who are
“personally connected”.

“Personally connected™ includes those
who are or have been married, civil pariners,
engaged, in a civil partnership agreement, in
an intimate personal relationship, relatives or
there is a child in relation o whom they each
have a parental relationship.

Practitioners should be familiar with any
new statutory definition, not only for the
purposes of its direct application within any
particular practice areq, bul also for the iden-
tification of a client’s vulnerabilities and the
more general impact those may have.

FURTHER PROTECTIONS

The bill as presented contains 86 clauses
within five proposed parts including provision
for a new civil order - the domestic abuse
protection order (Lo replace the domestic
violence protection order introduced
nationally in 2014).

In the first instance, a domestic abuse
protection notice would be given, Currently,
to secure such protection there needs to be
violence or threatened violence. With the
proposed broader requirement of ‘abuse’, it is
hoped the police and the courts will no longer
face difficuliies in deciding whether certain
types of behaviour are sulliciently violent.

The new protective measures would supple-
ment existing remedies such as bail conditions
and restraining orders in the criminal justice
system; and non-molestation orders, occupation
orders and undertakings in the family courts.

Itis proposed that Clare’s Law is elevated
Lo statute - namely, the right of an individual
to ask the police if someone with whom they
are in a relationship has a recond of violent or
abusive behaviour; and the right of the police
1o proactively share such information with an
individual to protect a potential victim.

The bill also provides for the grant of secure
tenancies in cases of domestic abuse. stipula-
tions in relation o offences against the person
committed outside the UK, and particular
lerms pertaining 1o the already established
role of the Domestic Abuse Commissioner.

CROSS-EXAMINATION

From the perspective of family law practition-
ers, the most significant proposed reform

is the prohibition of cross-examination of
victims of abuse in person hy perpetrators n
family proceedings (and vice versa).

Where a perpetrator of domestic abuse self
represents in the family court, this dilemma is
often encountered. Direct interaction through
questioning can be traumatic lor the victim
and constitule a continuance of the abuse. In



the case of PS v BP [2008] EWHC 1987 (Fam),
Mr Justice Hayden called for parlinmentary in-
tervention in relation o this omnipresent issue,

In his judgment, he identilied guidance for
such cases given that there 15 no presumplion
thast the accused may nol cross-examine an
alleged vietim, Among other things, he identi-
fied o need for “ground rules™ hearings; the
possibility of the child being represented by a
liwyer who could conduct cross-examination;
undd the possibility of questions being wrillen
deswn and submitied (o the judge (o question
the witness,

These were referred (o as a "lorensic life bell
unllil a rescue cralt areives™, The approach
has been incongruous with the practice in the
eriminal courts, where section 36 ol the Youth
Justice and Criminal Evidence Act 1999
prohibits the accused [rom cross-examining
particular witnesses,

The bill may olfer the rescue cralt. The
reform would prevent s perpetraior ol ubuse
wha has been cautioned or convicted for an
offence, or been made subject 1o an on-notice
protective injunction, from directly cross-ex-
amining the accuser or directly being ques-
tinned, Beyond this, the family courts would
have o general discretionary power Lo prevent
cross-examination where the statutory ‘gual-
ity" or ‘significant distress” conditions are met;
and it would not be contrary to the interests of
Justice o impose such o profubition,

If questioning is disallowed, the court must
consider i there are satisfactory alternative
means for obiaining the evidence. 1M not, the
courl would be required to mvite the litigant
in person (o arrange for a lwyer (o act on
their behall for cross-examination, I this is
declined but the court considers cross-cxammi-
nution necessary in the interests ol justice, the
court must meet the costs ol a lawyer out of
central funds,

Practitioners should be familiar with the
linal terms of the bill as incorpomted into law
50 that holistic adviee may be given (o clients.
It may be that extensive protections are avail-
able outside of the practice area in which one
is achvising.

FURTHER ARMOURY
Legislation is bul one piece of the armoury
required to ensure domestic abuse laws sre up
Lo clate and ellfective, 1Uis clear a multi-agency
approach to tackling domestic abuse is essen-
tial as well as changes to current policy,
Virious charities and other organisations
have been vocal about what they perceive to
be wrong with the bill in its current form.,
Some have suggested that the age limit in the
statutory definition of domestic abuse should

be removed, while others have defended it on
the basis that abuse of younger mdividuals
constituies child abuse,

Age UK is calling, among other things, for
the legislation 1o protect people from abuse
by those in tristed positions including those
who provide unpaid care (such as lriends and
neighbours). They recognise the important
roles that health professionals can play in
identifying domestic abuse and providing sup-
port for older survivors,

Others, such as the End Violence Against
Women Coalition, argue that the proposed
legislation does not go far enough in terms of
provision ol resources for victims of abuse,
For example, the lack of refuge places, di-
ficulties with housing benefits and barriers
Lo privile rental options mean those (leeing
ithuse are often required to sty with their
perpetrators, or face homelessness. Many
groups are concerned that migrant victims
will be no better protected under the
proposed Liws than at present.

If... the court considers
cross-examination
necessary in the
interests of justice, the
court must meet the
costs of a lawyer out of
central funds

GOLDEN OPPORTUNITY

In the year ending March 2018, an estimated
two million sdults aged 16 1o 59 experienced
domestic sbuse according to the Crime Survey
for England and Wales. Theresa May, in her
first speech o the House of Commons after re-
signing as prime minister, hailed the drafl stai-
ule 45 o “once-in-g-generalion opportunity™,

It will be interesting (o see whit the new
parliamentary term brings. This bill offers a
golden opportunity to supplement current
Law — and ensure desperately needed proper
protections for the vulnerable. 3



