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Welcome

Having estublished the newsletter in 2014, we have
upduted the presentution und revised its content in an
effort to bring you informaution ubout u wider runyge of
issues under the yenerul heuding of international fumily
[aw.,

To that end, we have expunded the scope of the
newsletter. Previously we have focussed on the law
relating to children, but we will how cover international
family law as u whole, including child abduction,
relocution, jurisdiction aund international finance. To ussist
us in this, we welcome three new specidlist editors to the
teum.

Each issue will include un unalysis of recent cuse law,
guidunce notes on u purticular topic (this issue covers
habitudl residence in cuses concerning children) and
articles from guest contributors. We dre delighted that in
this, the first issue in this hew format, Hanhah Budd of the
International Family Law Group has agreed to share her
expertise in mutters of internutionul finunce. Her article,
‘Intfernationul Enforcement: The Final Frontier’, is the first
of whut we dre sure will be an interesting und engayging
series.

We hope that you will find the Newsletter a useful
resource for uny infernational issues that arise in your
practice. You cun sign up on our website to receive the
newsletter quarterly.

We dure ulways looking for ideus, guest urticles und hews items to
include in this newsletter. If you have dany suggestions or would like to

offer a guest article for publicution, pleuse contuct Michuel Gration
(My@4pb.com) or Michuel Edwaurds (me@4pb.com)
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News & Updates

Alistair McDonald QC made High Court Judge

Alistair McDohuld QC, formerly of St. Philips
Chambers, hus been uppointed u High Court Judge
und dllocuted to the Fumily Division. He commenced
sitting on 4th June 2015

New guidelines for lawyers faced with litigants in
person

The Law Society, Bar Council und CiLEx have issued
yuidelines intfended to offer praucticul udvice to
lawyers fucing litigunts in person in civil courts. The
guidelines cun be found at www.lawsociety.ory.
uk/Support-services/Advice/Articles/Litigunts-in-
person-new-yguidelines-for-lawyers-June-2015/?utm_
source=emuilhosts&utt_medium=emuil&utm_
cumpuign=PU+-+4%2F6%2F15

Procedure for applying for Female Genital Mutilation
Protection Orders established by amendment to the
FPR 2010

The Family Procedure (Amendment No. 2) Rules
2015 umend Part 11 of the FPR 2010 to provide

for upplicutions for u female genital mutilation
protection order under Purt 1 of Schedule 2 to the
Femule Genitaul Mutilation Act 2003. The umendment
dlso disupplies fees in proceedinys reluting to the
grunt, variation or dischurge of such orders.

Certificates of Financial Complexity (FRU)

The Central Family Court has recently reledased u
Certificate of Financiul Complexity, which must be
completed by udvocutes seeking the referrdl of u
cuse to the FRU. The certificute und uccompunying
yuidunce cuh be downlouded from www.
jordunpublishing.co.uk/system/reductor_ussets/
documents/3029/FRU_Complexity_Cert_und_
Guidunce_Approved.doc Cuse Luw Updute (Cont.)

Case Law Update

J (A Child)(1996 Hague Convention)(Morocco) (2015)
EWCA Civ 329

1996 Hague Convention — BIIR — inherent jurisdiction
Summary

This complex judgment from Black LJ dedls with the
intferface between the 1996 Hugue Convention, BIIR
und the inherent jurisdiction.

In brief outline, the purties were joint Moroccun und
British nationuls. The marriage broke down in 2011
und the mother was granted custody of the child

by the Moroccan courts. In 2013, the mother moved
to Englund, leuviny the child with the mauternal
grundparents in Morocco. In September 2013, the
mother returned to Morocco, collected the child and
removed him to Englund.

The father initially replied for a change of residence
in the Moroccan courts. This was refused on the basis
that the father was nhot in a position to look ufter the
child. He then applied in the English courts for the

child’s return. At first instunce, Wood J found thut the
child hud been habitudlly resident in Morocco prior
to the removul, that the father hud not ygiven consent
und that the removal was unlawful. The mother wus
ordered to return the child to Morocco.

The mother uppeuled. The mother, how represented
by leuding counsel who hud hot uppeured before
Wood J, relied on u humber of grounds which hud
not been ruised first time round. The most important of
these, which appdarently emerged over the course of
the ordl heuring before the CofA wus the challenyge
to the entire buses of the Enylish court’s jurisdiction to
make any orders in respect of the child.

Bluck LJ found that:

i BIIR did hot upply on the busis of the child’s
habitudl residence in Morocco (see Article 61
BIIR);

i The 1996 Convention did apply on the busis that
Morocco und England ure both signatories;
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Case Law Update (cont.)

i Article 11 (urgent protective meusures) of the
1996 Convention could not be used in this cuse
to muke u return order - six months had pussed
before the futher’s upplicution und u yeur had
pussed before Wood J's decision;

iv. Having ruled out Article 11, there wus no other
jurisdiction under the 1996 Convention to muke
the order mude by Wood J.

The mother’s uppeul wus therefore dllowed on the
busis that Wood J had no jurisdiction to order the
child’s return to Morocco.

Comment

Black LJ accepts in her judgment that the
cohsequences of her decision ‘may seem rather
strange.’ This is perhups un understutement, The
conhseyuences ure that neither the 1996 Convention
—which hus child protection us one of its central uims
- hor the inherent jurisdiction — dlso routinely invoked
for the protection of children — could be relied upon
in this cuse to undo the effects of international child
ubduction. We ure repeutedly told of the harmful
effects on children of ubduction, but the court on
Bluck LJ’s unulysis wus powerless in this cuse to undo
those effects.

The decision does hot rule out the use of Article 11
to secure u return order where the two countries are
sighutories to the 1996 convention (und BIIR does hot
apply - if it does, Article 20 could be used but this

is unchuartered territory). If the case is ‘urgent’ then
Article 11 may apply. The busis on which this case
wus found not to be urgent is perhaps questionuble.
The father mude his upplicution six months ufter the
removul. He wus well within the 1980 Conhvention 12
month time frume (see Article 12 of the 1980 HC).
Haud this been un ordinury 1980 Convention cuse,

it would have been freated as urgent and dedalt
with summuarily. But under the 1996 Convention, the
gpplication was hot deemed urgent.

Where does this decision leuve the court’s inherent
jurisdiction? Black LJ explicitly rejected the argument
put by counsel that it exists in the background,
wuditing to fill uny gups in the international instruments.
The inherent jurisdiction, on Blauck LJ’s view, cun only
be relied on where thut is specifically permitted by
those instruments. So, for example, Article 14 BIIR
permits the exercise of the inherent jurisdiction but
ohly where no court has jurisdiction pursuant fo
Article 8-13. Arficle 14 is the guteway to the inherent
jurisdiction in < BIIR cuse. The sume principle applies
under the 1996 Convention. On this reuding, the
inherent jurisdiction is more limited than previously
thought.

Whdat is cleur is that in every international cuse, the
court und the puarties must consider at the outset
the busis of the court’s jurisdiction. If there is no
jurisdiction, the court must say so.

Permission to uppeul to the Supreme Court is beiny
sought ut the time of writing. The lust word on this
cuse muy still fo be suid.

K (A Child) (2015) EWCA 352
Forum conveniens
Summary

The mother wus Mongoliun. The fuather wus from
Singupore. The purties met in 2011 und murried luter
that year, They moved to Englund the child wus born
in 2012. In summer 2013, the purties ugreed thut the
child should return to Singupore to be cared for by
the puternal grandpurents, The mother’s cuse wus
that this was a temporary plun und they would bring
the child buck to Englund later that year. The parties
ultimately travelled to Singapore in January 2014,
While there, the mother wus served with divorce
and custody proceedings issued by the father in

the Sihgupore High Court. The mother returhed o
Englund dlone und upplied for orders under the
inherent jurisdiction for the child’s return. Russell J
maude the return order und committed the futher to
prison for his failure to comply with previous return
orders.
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Case Law Update (cont.)

The futher uppeduled. The CofA had previously
overturned the committal order but dismissed the
father’s uppeul uguinst the finding that the child
waus habitudlly resident in England (see Re K (A Child)
(2014) EWCA Civ 905).

The wurship proceedinys were remitted to the High
Court. Mutters then took u bizarre turn, summarised in
McFarlane LJ’s judgment back in the CofA:

‘There were, however, subsequently developments
with respect of M during the summer, the most striking
beinhy that the mother contracted the services of un
indejppendent ugency with the aim of snatching M
from the puternal grandparents’ care in Singapore
und removinyg him from that jurisdiction by sed in a
bout thut had been churtered for the purpose. The
snutch was uchieved but before they could leuve
the jurisdiction the mother wus urrested and M waus
returned to the grundpurents’ cure. In conseyuence
she faced criminul proceedings in Singapore, was
ygiven u short prison sentence und, upon her releuse
from prison, she wus immediutely deported to her
home country of Mongoliu, eventudlly muking her
wuay buck to this jurisdiction in October.”

The matter came before Newton J in October 2014
when the issue of forum conveniens wus ruised for the
first fime. The futher argued that Singapore wus how
the forum best pluced to hear the litigution yiven the
child’s presence there for some 15 months. Newton

J refused the futher’s upplicution und found that the
English courts were better plauced to heur the cuse.
He mude u further return order, uguin requiring the
father to return the child to England.

The father uppeuled for the second time. Newton J's
decision wus criticised by McFarlune J in the strongest
ferms:

‘The judgment, cominy us it does from u specidalist
High Court judge in the Family Division, demonstrates,
| um afraid, an astonishing lack of grasp of the

busic core concepts in un internutional cuse

relating to jurisdiction aund forum conveniens. It is

dlso, | um ufraid to say, a confusing und very poorly
constructed judgment which displays little clurity us to

the issues thut fell to be decided, the applicuble law
und the relevunt facts.’

The uppeul wus, unsurprisingly, ullowed.

Comment

The judgment is u timely reminder of the strict
procedurul reguirements which often apply in
infernational cuse. The framework set out by
McFarlane LJ must be followed in every case in which
forum conveniens is ruised. That is:

i The busis of the court’s jurisdiction must be
estublish (in line with Black LJ's comments in J (A
Child)(1996 Hague Convention)(Morocco));

i The purty usserting that Englund is hot the
conveneint forum to heur the proceedinys should
apply for u stay;

i The burden is on the upplicunt fo persuade the
court that u stay should be granted — upplying
the principles from Spiliadu Maritime Corp v
Cunsulex Ltd (1987) AC 460;

iv  The child’s welfare is a consideration, but not the
puramount considerution;

v If the stay is refused, the English court cun go
oh to muke more gyenerdlly bused welfaure
determinutions.

This approuch wus not followed ut first instunce
und wus futdl to the judyge’s decision. The cuse wus
remitted uguin und is ongoiny in the Fumily Division.
Re AR v RN (2015) UKSC 35

Habituul Residence

Summary

The family lived in France. The mother becume
preynunt with their second child und the purents
ayreed thut she would spend her one-yeur maternity
leave with both children in Scotland. The father
remuined in France.

The purents’ relutionship broke down ufter four
months und the mother upplied for u residence order.
The futher cross-upplied for u return of the child to
France.
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Case Law Update (cont.)

The Lord Ordinary granted the father’s application
on the busis that there hud hot been d joint intention
between the parents to permaunently relocute to
Scotland. The mother successfully appealed to

the Inner House. The futher thun uppeduled to the
Supreme Court.

The Supreme Court dismissed the father’s appedl. The
Lord Ordinary had failed to apply the correct legal
test for habitual residence und the Inher House haud
been right to dllow the uppedl. The Supreme Court
reiterated thut there wus ho reyuirement for u stay
to be permunent to estublish hubitudl residence.
Nor should intfention be elevated above the other
facts of the cuse. Hubitudl residence is a yuestion
of fuct to be evaluuted by reference to dll relevant
circumstunces. The Lord Ordinury had exclusively
focused on purentdl intention.

Comment

You might have thought that the Supreme Court
had hud enough of habitudl residence cuses ufter

hearing 3 in the space of 2 months in 2013. And
you'd probubly be right. This one seems to huve
snuck through oh the busis of the peculiar Scottish
procedure whereby if the silk running the uppedl
certifies that the case s fit to be heuard by the
Supreme Court, permission is not reqyuired. So their
Lord und Ladyships were stuck with this one whether
they liked it or not. Their mild irritution cun perhups be
tuken from the brevity of the judgment - it’s certuinly
a lot shorter than any of three 2013 cuses.

Ultimately the decision does hot move the law on,

it simply corrects u mistuke that wus mude in this
specific cuse. Re A remuins the yuide, with Re LC
udding the udditionul element of the child’s stute
of mind in the cuse if older children. The cuse is in
some ways u missed opportunity us the yuestion of
infention remains open. It is, we know, just one purt
of the factual matrix. But there will be cuses where it
is the key fact. In these cuses, will judges be open to
uppedl if they places too much weight on this factor,
even in these cuses?

Guidance Notes: Habitual Residence

The yuestion of the proper test to be upplied when
determining u child’s habitudl residence came
before the Supreme Court on three occusions in 2013,
resulting in a “triumvirate” of cuses from which the
proper upprouch in English law is how derived. Those
cuses ure ‘In the matter of A (Children)” (2013) UKSC
60, ‘In the mutter of KL (A Child) (2013) UKSC 75 und
‘In the mutter of LC (Children) (2014) UKSC 1

The three judgments ullow u number of key
principles to be identified that are applicuble in auny
determination of a child’s habitudl residence:

Habitudl residence is u question of fuct, und hot u
legal concept (In the matter of A, §54(i))

It is highly desiruble for the same test for hubitudil
residence to be udopted in dll contexts, und the test
estublished by the CJEU in Proceedinys brought by

A (Cuse C-523/07) (A, §35)

The child’s habitudl residence is therefore ™ ‘the
pluce which reflects some deyree of infegration

by the child in u sociul und fumily environment’ in
the country concerned”, which “depends upoh
numerous factors, including the reusons for the
family’s stay in the country in question” (A, §54(iii), KL
§§18 & 19 und LC §30)

The sociul und family environment of an infant or
youny child is shared with those (whether purents
or others) upon whom he is dejpendent. Hence it is
necessury to ussess the integration of that person or
persons in the sociul und family environment of the
countfry concerned (A, §54(vi), KL §20 und LC §§
35&36)

The yuestion of the proper test to be upplied when
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Guidance Notes: Habitual Residence (cont.)

determining d child’s habitudl residence came
before the Supreme Court onh three occusions in 2013,
resulfing in u “friumvirate” of cuses from which the
proper upprouch in English luw is now derived. Those
cuses are ‘In the matter of A (Children)’ (2013) UKSC
60, 'In the mutter of KL (A Child) (2013) UKSC 75 und
‘In the mutter of LC (Children) (2014) UKSC 1

The essentidlly fuctuul und individuul nature of the
inguiry should not be glossed with legal concepts
which would produce u different result from that
which the factudl inquiry would produce (A, §54(vii)).

it is cleur that purentdl intent does play u part in
establishing or chunging the habitudl residence of
u child: hot parentdl intent in relation to habitual
residence us u leyul concept, but purentdl intent
in relation to the reusons for a child’s leaving one
country und goiny fo stay in unother.” (KL, §23)

Followiny those three cuses there huve been further

developments both in Englund und in Europe. In
Re H (2014) EWCA Civ 1101 the Court of Appedl
concluded that there wus ho longer uny rule that
were two pdarents have parental responsibility for
a child, neither cun uniluterdlly change the child’s
hubituul residence (Re H, §34).

In C v M (Case C376/14 PPU) the CJEU considered
a situation very similur to that which concerned the
UKSC in KL (ubove). The CJEU maintuined that a
factudl upprouch wus required, und there was ho
rule that habitudl residence could hot chunge whilst
there wus un outstanding uppedl (in that cuse of u
leave to remove order) pending in the country of
the child’s previous hubitudl residence. The court
commented, however, that in such circumstances
it might be unlikely that the child’s residence in the
‘hew’ country, could have sufficient stability for that
child tfo ucyuire habituul residence there (C v M,
§55).

International Finance

The 4 Paper Buildings International Family Law
news letter is now expunding to cover updutes
onh the internutionul elements of finunciul remedy
proceedings.

The contributors from 4 Paper Buildings are Harry
Nosworthy, Ruchel Chisholm und Fruncescu Dowse.
All three contributors specidlise in finuncial remedy
proceedinys involving internutional issues.

To kick start the expunsion of the news letter, we are
delighted to unnounce that Hunnah Budd, purtner ut
The International Family Law Group LLP has written an
article on internutionul enforcement.

Hunnah's practice focuses on the resolution of
complex financiul disputes, often with un internutional
element. She undertakes u sighificant amount of cross
border enforcement work. She can be contucted

oh hunnhuh.budd@ifly.uk.com.

International Enforcement: The Final Frontier?
Hannah Budd

A muijor day to day role of international family law
practitioners is yuickly to identify for our clients the
most advantaugeous forum for them in which to
divorce. We quickly compure the likely outcomes

for our clients in different jurisdictions. What is
essentidl is the continuing challenges of international
enforcement are at the forefronts of our Minds at the
very outset. There is little point obtuining u bumper
settlement for our clients if there are no teeth with
which to enforce.

Given the myriad of locul hationadl leyislation,
internutional conventions aund bi-laterdl tredties
in pluce between various countries throughout
the world, it is yuite stagyering to think that some
of the world’s leading economic powers are still
not signutories to uny significunt conventions for
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International Finance (cont)

the enforcement of fumily court orders. These
enforcement “black holes” include Russiu, China und
Japan which are fogether home to more than 1.5
billion people.

Even where reciprocul urrangements ure in pluce the
intfernational enforcement of fumily court financial
orders remains one of the most complex ureus of

an international family lawyer’s work. It is highly
procedurdl und technicdl, involving overlapping and
conflicting leyislution, conventions und freuties. In
Enylund we rely on leyislution duting us far buck us
the 1920s.

Chungye is happening. The EU Muintenance
Reyulution, despite its justifiable criticisms and
some potentidlly unintended conseqyuences, hus
without doubt simplified the automautic recognition
and enforcement of orders. As a result, the heeds
elements of orders are how far eusier fo enforce
within the EU.

Beyond the EU chunge is on the horizon but slow to
come. The much uwuited 2007 Hague Convention
on Child Support is at lust in force. It is infended to
provide u simpler, quicker and more efficient globdl
system for the enforcement of fumily maintenance
orders. At present it is only in force within the EU,
Albania, Norwuy, Boshiu and Herzegovinu and the

Ukrdine. The treaty waus sighed first by the United
Stutes (itself un enforcement minefield owing to the
lack of consistency between various federal states
und the conventions/treuties to which they ure euch
signed up, if uny) but they ure yet to rdtify it. President
Obumu hus sighed the enucting leyislution but
eurlier this yeur there were still eight stutes to enuct
the hecessary leyislation. This is likely during 2015. The
hope is that once the US ure sighed up und with the
EU now on bourd this will then prompt u number of
other countries to follow suit.

If they work s infended, the complementary

EU Mdintenunce Reyulation and 2007 Hague
Convention ure likely significantly to simplify issues
surrounding the enforcement of internationul orders
both within the EU and further dfield. Nonetheless,
we must dll continue to tuke yreut care in reldation

to enforcement issues und ensure that your clients
receive specidlist advice on this issue ut the outset of
their cuses.

Haunnah Budd is u purtner ut The International
Family Law Group LLP (www.iflg.uk.com). Hunnuh's
work focuses on the resolution of complex finuncial
disputes, offen with un internutionul element. She
undertakes u sighificant amount of cross border
enforcement work. She cun be confucted on
hannuh.budd@ifly.uk.com




